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CONTENT
Audit Hotspots – what items keep coming up on TRID?

Revised Rule – cannot cover it all but will cover some interesting 
changes – shopping and good faith are important!
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Audit Hot Spots
List of Provider Systemic Issues - when completing the Loan Estimate 
and/or Closing Disclosure:

Not adjusting the written list of service providers for customer and 
properties outside of the lender's normal lending areas.

Using static service providers list which does not correspond to the 
charges disclosed under § 1026.37(f)(3) (including a surveyor on the 
written list for all loans, even when not required for the transaction per 
the LE)
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Audit Hot Spots
Fee Names: Fee labels must clearly identify the service provided. 
Moving files between departments sometimes results in multi-user 
input and fee name mismatches: “Attorney Documentation Preparation 
Fee” vs. “Doc Prep APR”. 

Both are “clear and conspicuous”, but are not identical from LE to CD

Be consistent! Don’t ask for a violation.
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Audit Hot Spots
Estimated Taxes, Insurance and Assessments - required to be completed 
on each and every loan, whether or not funds will be escrowed. This 
means first or subordinate lien on purchase, refinance, construction or 
home equity.  If you are disclosing TRID, you must disclose estimated 
escrows including, but not limited to; property taxes, homeowner’s 
insurance, flood insurance, and HOA dues.
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Audit Hot Spots
Construction Loan Systemic Issues - when completing the Loan Estimate 
and/or Closing Disclosure:

Erroneously including the construction costs in the Est. Prop. Value or 
Sale Price.

Erroneously choosing "Construction" for all construction loans, 
regardless of whether the loan involves a purchase or refinance of the 
lot.

Failing to estimate taxes and insurance based on the improved property 
value when disclosing a construction loan. 
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Audit Hot Spots
Still hearing about financial institutions finding originated loans that 
should have been documented under TRID and were missed.

Land loans! 

Or applications that should have had loan estimates issued found in a 
drawer.

One person should not have the ability to put the financial institution at 
risk. 

7KEY COMPLIANCE SERVICES, LLC               OCTOBER 5 2017



TRID Revision
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Resources
Bookmark this CFPB detailed summary of the 2017 revision:

CFPB TILA RESPA Detailed Summary 2017 Revisions

Free conversion software pdf2doc.com
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Effective Date
The 2017 TILA-RESPA Rule is effective and will be incorporated into the 
Code of Federal Regulations on October 10, 2017

Mandatory compliance date - transactions for which a creditor or 
mortgage broker receives an application on or after October 1, 2018. 

Post-consummation Escrow Closing Notice and Partial Payment 
disclosure effective 10/1/2018 regardless of application date
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Optional Compliance Period 

For applications received between 10/10/2017 and 9/30/2018 (prior to 
10/1/2018)

Applications received prior to 10/1/2018 remain under optional 
allowance on and after 10/1/2018 (while in process) 

◦ Application began under current TRID rule, completes under current TRID 
rule

◦ Not Escrow Closing Notice and partial payment disclosure given post-
consummation

Compliance with the 2017 Rule is allowed but not required during that 
period.

Comments: 1(d)(5)-1 and -2
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Optional Compliance Period
Can phase in but there are restrictions – cannot create a situation that 
violates parts of Regulation Z that are not being changed

Example:

Cannot begin loan secured by a cooperative unit with a Good Faith 
Estimate and finish with a Closing Disclosure – end as you began

◦ Would violate 12 CFR 1026.38(i), which requires that information that was 
disclosed on the Loan Estimate be included on the Closing Disclosure.

Software dependent changes will depend on vendor updates
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Optional Compliance Period
Additionally, if a creditor or mortgage broker receives an application 
prior to October 1, 2018, optional compliance continues to apply to that 
transaction after October 1, 2018 (except as noted regarding the Escrow 
Closing Notice and Partial Payment disclosures).
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Expanded 
Coverage
COOPERATIVES 

TRUSTS FOR TAX AND ESTATE PLANNING 

HOUSING ASSISTANCE LOANS
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Cooperatives Now Covered
Cooperatives to be disclosed on TRID disclosures whether or not state 
law treats as real or personal property. 

Some creditors applied TRID because that was how their software 
worked – simply did required perfection documents for personal 
property

Has an effect on HMDA – For Reg Z related fields moves to the fees for 
TRID loans vs NA: Loan Costs, Borrower Paid Origination Charges, 
Discount Points to Reduce Rate, Lender Credit – were NA when not 
TRID, no longer subject to Points and Fees reporting (which is for non-
TRID)
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Trusts
Expanded beyond land trusts in definition of consumer

“Section 1026.2—Definitions and Rules of Construction

2(a)(11) Consumer

3. Trusts. Credit extended to trusts established for tax or estate planning 
purposes or to land trusts, as described in comment 3(a)-10, is 
considered to be extended to a natural person for purposes of the 
definition of consumer.
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Trusts
Loan Estimate and Closing Disclosure may be provided to the trustee on 
behalf of the trust. 

◦ Closing Disclosure must be given separately to each consumer who has the 
right to rescind.

Creditor must disclose on the Loan Estimate the name and mailing 
address of each consumer to whom the Loan Estimate will be delivered. 

◦ If the LE is delivered to the trustee on behalf of the trust (and to no other 
consumer), a creditor may opt to disclose the name and mailing address of 
the trust only

◦ Nothing prohibits the creditor from additionally disclosing the names of the 
trustee or of other consumers applying for the credit. 

◦ May include a signature line on LE and CD and insert the trustee’s name 
below, along with a designation that the trustee is serving in its capacity as a 
trustee
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Partial Exemption: Down 
Payment Assistance Loan
§ 1026.3(h)(5) and (h)(6)

If transaction meets requirements, exempt from TRID

It was possible to think it met the exemption, then find out it didn’t and 
couldn’t change documentation in time

Now can document as TRID or non-TRID, ending the problem
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Partial Exemption: Down 
Payment Assistance Loan
Also expanded what is allowed under the exemption

Transfer taxes may be payable by the consumer without losing eligibility 
for the partial exemption; and

Recording fees and transfer taxes are excluded from the 1% cap on total 
costs payable by the consumer at consummation
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Tolerances
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Tolerances (Good Faith 
Requirement)

Applies “best information reasonably available standard” to bona fide
charges for third-party services (no tolerance limit on charges so long as 
they are based on the best information reasonably available) 

If, based on the facts and circumstances: 
◦ A consumer is permitted to shop for the service, and 

◦ Selects a provider not listed on the written list of service providers issued to 
the consumer, and 

◦ Those estimated charges are based on the best information reasonably 
available, even if the bona fide charge is paid to the creditor’s affiliate.

Citation: Various parts of 1026.19

21KEY COMPLIANCE SERVICES, LLC               OCTOBER 5 2017



Tolerances (Good Faith 
Requirement)
10% cumulative tolerance standard applies to a required third party, 
non-affiliate settlement service charge, even if the creditor has failed to 
disclose on the written list of service providers that required service or 
the written list was not provided at all, as long as the creditor 
permitted the consumer to shop for the service. 

◦ If the consumer selected the creditor or an affiliate of the creditor to provide 
the services, in which case those services will be subject to 0% tolerance
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Shopping Gains In Importance
Consumer being allowed to shop could overcome a lack of a written list

Facts and Circumstances
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Shopping
19(e)(1)(vi) Shopping for settlement service providers.

“Whether the creditor permits the consumer to shop consistent with §
1026.19(e)(1)(vi)(A) is determined based on all the relevant facts and 
circumstances. “

It is a legal question that must be answered case by case – set up process 
to avoid the issue!

“Facts and circumstances” are discussed in the commentary and mean 
that it could be determined that a consumer was allowed to shop 
whether or not a written service providers list was provided.
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Zero Tolerance
Zero tolerance standard applies to required settlement service charges 
paid to anyone, if, based on the relevant facts and circumstances, the 
consumer was not permitted to shop. 

Case by case determination

Might not have given a list but did permit to shop
◦ Not one size fits all – legal question based on facts and circumstances
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Best Information Reasonably 
Available
Best information reasonably available standard applies to property 
taxes, property insurance premiums (including homeowner’s insurance 
premiums), amounts placed in escrow, impound, reserve or similar 
accounts, prepaid interest, and third-party services not required by the 
creditor, so long as the charges (or omission of charges) were estimated 
based on the best information reasonably available. 

Standard applies to these specified charges even if the charge is paid to 
the creditor or its affiliate as long as the charge is bona fide. 

Bona fide: charges must be lawful and for services actually performed.
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Good Faith Determination
Consumer informs the creditor that the consumer will choose a 
settlement agent not identified by the creditor on the written list 
provided under § 1026.19(e)(1)(vi)(C), 

Creditor discloses an unreasonably low estimated settlement agent fee 
of $20 when the average prices for settlement agent fees in that area 
are $150, 

The under-disclosure does not comply with              § 1026.19(e)(3)(iii) 
and good faith is determined under § 1026.19(e)(3)(i).

Not in good faith - 0% tolerance.
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Good Faith Determination
Be careful on out of area loans

Must make an effort to obtain information
◦ Call other financial institutions

◦ Use vendors that provide estimates

◦ Check your prior disclosures for ones from same area (look at final closing 
disclosures)
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10% Cumulative Tolerance -
Aggregate

Clarified:

The 10% cumulative tolerance standard applies to the aggregate of the 
charges subject to that standard, not a particular charge. 

◦ If an individual charge that is subject to the 10% cumulative tolerance 
standard was omitted from the Loan Estimate but charged at consummation, 
it may still be in good faith if the sum of all charges subject to the 10% 
cumulative tolerance is in good faith.
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10% Cumulative Tolerance -
Aggregate
For example, if the creditor requires lender’s title insurance, the 
creditor must disclose the service (i.e., lender title’s insurance) and the 
fee for the service. 

◦ Not required to provide a detailed breakdown of all related fees needed to 
perform or provide the settlement service required by the creditor. 

◦ Tolerance would be judged at the aggregate level, not fee by fee 

30KEY COMPLIANCE SERVICES, LLC               OCTOBER 5 2017



Informational Service Provider 
Lists
Creditors may issue revised written lists of service providers for 
informational purposes.
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Informational LE
19(e)(3)(iv)  Permits a creditor to provide a revised Loan Estimate for 
informational purposes as well as to reset tolerances. 

For example, if a changed circumstance, consumer requested change or 
other allowed revision occurs BUT does not increase the sum of all costs 
subject to the 10% cumulative tolerance standard by more than 10%

◦ Creditor can issue a revised Loan Estimate for informational purposes.
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Informational LE
An informational LE will have no impact on baseline tolerance levels.

All charges on a revised LE (changed circumstance or informational) 
must be based on the current “best information available” for all closing 
costs.
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No LE After CD
May not issue a revised Loan Estimate after a Closing Disclosure has 
been issued even if the interest rate is locked on or after the date the 
Closing Disclosure.

◦ Would have to provide a corrected Closing Disclosure at or before 
consummation to reflect the changes. 

◦ If a new 3 day requirement is triggered, the creditor must provide the 
corrected Closing Disclosure at least 3 business days before consummation. 
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LE Offer Expiration
19(e)(3)(iv)(E) clarifies that an LE does not expire at 10 days if the 
creditor gave more than 10 days. The offer would not expiration until 
the end of the time period disclosed by the creditor. 

If creditor gave longer than 10 days, can re-issue LE with revised 
estimates and reset tolerances beyond 10 days until end of time period 
creditor disclosed.
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Voluntarily Extend LE 
Expiration
A creditor may voluntarily extend the expiration date of a Loan 
Estimate, either orally or in writing. If the creditor does so, it must allow 
the consumer to rely on the charges and other terms disclosed in the 
Loan Estimate and to indicate an intent to proceed until the extended 
expiration date.

Leave expiration date and time blank on the revised Loan Estimate if 
issued after consumer indicates intent to proceed
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Settlement Service Provider 
List
Must include at least those settlement services required by the creditor 
for which the consumer may shop.

Revised Rule identifies the tolerance standard for when the creditor 
permits shopping for settlement service providers, but fails to provide 
the written list.

◦ 10% cumulative tolerance standard applies to a required third party, non-
affiliate settlement service charge, even if the creditor has failed to disclose 
on the written list of service providers that required service or the written 
list was not provided at all, as long as the creditor permitted the consumer 
to shop for the service. 

◦ If the consumer selected the creditor or an affiliate of the creditor to 
provide the services, those services will be subject to 0% tolerance
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Corrected Post-Consummation 
CD

A post-consummation corrected Closing Disclosure is not required if only 
per-diem interest and disclosures affected by per-diem interest are 
changing.

If given for other reasons, must disclose per-diem interest change and 
disclosures affected by per-diem interest change. 

Corrected CD: based on the best information reasonably available to the 
creditor, even if the corrected disclosures may not be used for purposes 
of determining good faith.
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Principal Reduction
Revised rule includes instructions for disclosing principal reductions, 
such as principal reductions provided to cure tolerance violations

Comment 1026.38-4

Principal reductions are disclosed in the Summaries of Transactions 
table (or Payoffs and Payments table on the alternative Closing 
Disclosure) 

Covers when to factor them into the Calculating Cash to Close table.
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Principal Reduction
Additional Disclosures:

The amount of the principal reduction; 

Use phrase “principal reduction” or similar; 
◦ Disclose name of payee if using the alternative Closing Disclosure

If applicable, the phrase “Paid Outside of Closing” or “P.O.C.” and the 
name of the party making the payment; 

If curing a tolerance violation, a statement that the principal reduction 
is being provided to offset charges that exceed the legal limits

◦ Use any language that meets the clear and conspicuous standard. 

It permits the use of an addendum for the principal reduction disclosure 
in certain circumstances when additional space is needed.
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Total of Payments Tolerance
Revised rule establishes tolerances for the Total of Payments disclosure 
in general as well as for purposes of a consumer’s right of rescission. 

The tolerances for the Total of Payments disclosure mirror the 
tolerances applicable to the finance charge.
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Total of Payments Tolerance
.38(o)(1) Total of payments. 

The disclosed total of payments shall be treated as accurate if the 
amount disclosed as the total of payments:

(i) Is understated by no more than $100; or

(ii) Is greater than the amount required to be disclosed.
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Total of Payments Tolerance
§ 1026.23 Right of rescission.

(g) Tolerances for accuracy
(ii) The total of payments for each transaction subject to § 1026.19(e) and (f) 
shall be considered accurate for purposes of this section if the disclosed total 
of payments:

(A) Is understated by no more than 1⁄2 of 1 percent of the face amount of 
the note or  $100, whichever is greater; or

(B) Is greater than the amount required to be disclosed.

Adds the Total of Payments to the tolerance requirements for the 
standard right of rescission and for the right of rescission after the 
initiation of foreclosure - .23(h)(2).  
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Simultaneous Subordinate Lien 
Loans

Purpose is purchase if secured by purchased property

If the Closing Disclosure for the first lien loan has all the required 
disclosures related to the seller, then: 
▪ Settlement agent may provide the seller with only the first lien Closing 

Disclosure (that relates to the seller’s transaction reflecting the actual terms 
of the seller’s transaction) 

▪ Need not also provide the Closing Disclosure for the subordinate lien loan. 
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Simultaneous Subordinate Lien 
Loans

Requirement to disclose the Summary of Seller’s Transaction table does 
not apply to the CD for the simultaneous subordinate lien loan. 

Creditor may use the optional alternative disclosures, (i.e., the 
alternative disclosures formerly used only for transactions without a 
seller). May leave the seller’s name and address blank on the Closing 
Disclosure for the simultaneous subordinate lien. 
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Construction
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Construction Disclosures
If construction permanent disclosed as two separate transactions: 

Allocate amounts for finance charges (12 CFR 1026.4) and points and 
fees (12 CFR 1026.32(b)(1)) that would not be imposed but for the 
construction financing to the construction phase.

◦ Example, disclose inspection and handling fees for the staged disbursement 
of construction loan proceeds in the disclosures for the construction phase -
may not be included permanent phase disclosures.

Other fees: allocated between the construction phase and permanent 
phase in any manner the creditor chooses.
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Timing of Loan Estimate -
Construction

If disclosing a construction-permanent loan as two separate transactions:

Two applications submitted
◦ provide a Loan Estimate for a particular phase within 3 business days of receiving 

the application for that phase (i.e., provide LE for the construction phase within 3 
business days of receiving the application for the construction phase and LE for 
permanent phase within 3 business days of receiving that application). 

Single application submitted
◦ If single application is submitted for both phases and creditor chooses to conduct 

separate closings and provide separate disclosures for the construction phase and 
permanent phase:
◦ provide the Loan Estimate for the permanent phase within 3 business days of receipt of such 

application, and 

◦ may proceed with a separate closing and Closing Disclosure for the permanent phase upon completion 
or near-completion of the construction phase if a revised Loan Estimate is not needed.
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Sales Price - Construction
No land being purchased, disclose property value:

On the Loan Estimate - may, at the creditor’s option, include the 
estimated value of improvements to be made on the property. 

On the Closing Disclosure, must be the value of the property used to 
determine the approval of the credit transaction, including 
improvements to be made on the property, if those improvements were 
used to determine the approval of the credit transaction.
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Loan Term – Construction
If disclosed as a single transaction, the Loan Term is the total combined 
term of both phases.

If disclosed as separate transactions, the Loan Term of the permanent 
phase is counted from the date the interest for the permanent phase 
periodic payment begins to accrue.
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Rounding on Loan Estimate
Round exact percentage amounts to 3 places: 

Certain Loan Terms table disclosures - the Interest Rate and percentages 
under the subheading “Can this amount increase after closing?,” 

Certain Loan Costs - the points disclosed in Origination Charges, 

Certain Other Costs - the percentage disclosed for the Prepaid Interest 
amount, 

The AIR table, and 

Certain Comparisons table disclosures - the APR and the TIP. 

Drop trailing zeroes to the right of the decimal (i.e., 1.05%, not 1.050%). 

Per diem interest amounts disclosed in Prepaids and monthly amounts 
disclosed in the Initial Escrow Payment At Closing are rounded to the 
nearest whole cent.
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Rounding on Closing 
Disclosure

Round exact percentage amounts to 3 places: 

The Loan Terms table 

Certain Loan Costs - the points disclosed in Origination Charges, 

The AIR table, 

Certain Loan Calculations table disclosures - the APR and the TIP. 

Drop trailing zeroes to the right of the decimal (i.e., 1.05%, not 1.050%). 

For the Final amount in the Funds for Borrower disclosure in the Closing Disclosure 
Calculating Cash to Close table, if the calculation results in zero, the number is 
disclosed as a $0 (not $0.00). 

Disclose “$0.00” (not “$0”) for Prepaid Interest if, based on the best information 
available, the creditor does not believe it will collect interest for a period between 
closing and the date from which interest will be collected with the first monthly 
payment.
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Kathleen O. Blanchard, CRCM
Key Compliance Services, LLC
866-628-1120
kblanchard@keycomplianceservices.com

www.kaybeescomplianceinsights.com
www.keycomplianceservices.com
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HMDA: Planning 
for the 
New Rules
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Purpose
All consumer dwelling secured loans and lines are covered (if FI met 
threshold for that type – closed end, open end)

◦ Dwelling as defined by HMDA

Consumer purposes are:
◦ Purchase

◦ Refinance
◦ Cash out refinance

◦ Home Improvement

◦ Other

Business Purpose – purchase, refinance and home improvement only 

KEY COMPLIANCE SERVICES, LLC               OCTOBER 5 2017 55



Dwellings
All loans must be dwelling secured

No home improvement loans not secured by a dwelling
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Mixed Use Properties
1003.2(f)-

“A property used for both residential and commercial purposes, such as 
a building containing apartment units and retail space, is a dwelling if 
the property's primary use is residential. An institution may use any 
reasonable standard to determine the primary use of the property, such 
as by square footage or by the income generated. An institution may 
select the standard to apply on a case-by-case basis.”
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Mixed Use Property

KEY POINT

“is a dwelling if the property’s 

primary use is residential”

Primarily residential is a dwelling for HMDA

Primarily non-residential is NOT a dwelling for HMDA
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Mixed Use Multifamily 
Home Improvement

“A closed-end mortgage loan or an open-end line of credit to improve a 
multifamily dwelling used for residential and commercial purposes (for 
example, a building containing apartment units and retail space), or the 
real property on which such a dwelling is located, is a home 
improvement loan if the loan’s proceeds are used either to improve the 
entire property (for example, to replace the heating system), or if the 
proceeds are used primarily to improve the residential portion of the 
property. “
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Mixed Use Home 
Improvement

REMEMBER!!!

Primarily residential is a dwelling for HMDA

Primarily non-residential is NOT a dwelling for HMDA

Discussion of home improvement is about 

primarily residential mixed use properties
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Mixed Use Not Multifamily 
Home Improvement

Always home improvement if primarily residential property is not 
multifamily!

A closed-end mortgage loan or an open-end line of credit to improve a 
doctor’s office or a daycare center that is located in a dwelling other 
than a multifamily dwelling;
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Agricultural Exclusion
1003.3(c) Excluded Transactions

1003.3(c)(9) A closed-end mortgage loan or open-end line of credit used 
primarily for agricultural purposes

Sounds easy, what does it mean?
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Agricultural Exclusion
Commentary defines used primarily for agricultural purposes:

funds will be used primarily for agricultural purposes, or 

if the loan or line of credit is secured by a dwelling that is located on 
real property that is used primarily for agricultural purposes (e.g., a 
farm).
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Agricultural Exclusion
Reg Z 1026.3(a)-8 for examples of agricultural

“planting, propagating, nurturing, harvesting, catching, storing, 
exhibiting, marketing, transporting, processing, or manufacturing of 
food, beverages (including alcoholic beverages), flowers, trees, 
livestock, poultry, bees, wildlife, fish, or shellfish by a natural person 
engaged in farming, fishing, or growing crops, flowers, trees, livestock, 
poultry, bees, or wildlife.” (HMDA is borrowing examples, not the parts 
of Z referencing consumers.)

KEY COMPLIANCE SERVICES, LLC               OCTOBER 5 2017 64



Agricultural Exclusion
Examples:

Primary use of funds is agricultural
◦ Purchase farm equipment, supplies, working capital, etc. even if secured by 

some dwelling, somewhere

◦ $100,000 loan, $80,000 or above purposes, $20,000 to pay of personal 
medical bills

◦ Excluded from HMDA even when secured by a dwelling
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Agricultural Exclusion
Primary Use of Land

An institution may use any reasonable standard to determine the 
primary use of the property.

50 acres
◦ 40 acres using for agricultural purposes

◦ 10 acres for home, garage, pool and other personal use

50 acres – owner runs farm, rents out home
◦ 80% of income to owner is from farming operation

◦ 20% is from rental of home on farm
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Other Excluded Dwellings
Not dwellings, even if primary residence

older mobile homes – built before 6/15/1976

boats, houseboats

floating homes

RVs

residential converted to commercial use

primarily non-residential mixed use
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Loan Purpose
New loan purpose code added for 2018

Code 5 – Not Applicable

Used beginning 1/1/2018 for purchased loans originated prior to 
1/1/2018 even if actual loan purpose is known

Do not use for any other purchased loans
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Loan Purpose
If:

Action Code is 6 (Purchased Loan)

and

Purchase Date is 1/1/2018 or later

and

Origination Date of purchased loan is prior to 1/1/2018

then 

Loan Purpose Code = 5 (Not Applicable)
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Occupancy
Reporting ownership by applicant/borrower, not “owner”

Principal residence of applicant/borrower

Second residence of applicant/borrower

Investment (any that do not fit in Principal or second residence)
◦ Does not have to be a rental, based upon residency only
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Occupancy
Second residence

if there is any personal use by applicant/borrower, it is a 
second/vacation home even if rented out rest of year

No minimum usage – not subject to Regulation Z 14 day rule (more than 
14 days = owner occupied under Regulation Z) – any personal use 
triggers second residence under HMDA

KEY COMPLIANCE SERVICES, LLC               OCTOBER 5 2017 71



Other Clarifications in Revision
Loans to builders to construct homes for sale – temporary financing

Loans secured by multiple unrelated 1-4 family dwellings are not 
treated as multifamily (this was proposed)

Can geocode and report all even if you fall under the allowed exclusions 
(not in MSA, county less than 30,000, etc.)

Can voluntarily report for HMDA if your institution hovers around 
threshold
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Other Clarifications in Revision
File Closed for Incompleteness – if a written (compliant) notice of 
incompleteness was issued but then an adverse action notice was issued 
for incompleteness because applicant did not respond

Can report as type 5 closed for incompleteness or type 3 with reason as 
denied for incompleteness

Don’t send unnecessary adverse action letters and inflate your denials!
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Counteroffer
Counteroffer made (written using Reg B form or verbal) and applicant 
does not respond or says no thank you – report as a denial on original 
amount and terms (just as now)

Counteroffer made and applicant proceeds – report the action taken 
based on the disposition of the application under the terms of the 
counteroffer – the “deal” under the counteroffer takes the place of the 
original request

◦ Example:  conditional approval issued under counteroffer – report following 
conditional approval rules using amount of counteroffer on LAR, etc.
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Demographics
An applicant can select both male and female (Report Code 6 on LAR).

An applicant can select both Hispanic or Latino and Not Hispanic or 
Latino (report both on LAR) and complete every subcategory. Report all 
major ethnicity categories selected and then the subcategories up to 
maximum of 5.

An applicant can select every race category and subcategory. Report 
every major race category, then subcategories selected up to 5.
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Completing Demographics in 
Face to Face Application

Applicant declined to complete data

The FI may select only from the major ethnicities (Hispanic or Latino or 
Not Hispanic or Latino) and major races (Native American/Alaskan 
Native, Asian, Black/African American, Native Hawaiian/Other Pacific 
Islander, White) 

The FI may not select subcategories of ethnicity or race when reporting 
in a face to face situation
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Reporting Applicant 
Demographic Selections
Applicant not required to select Hispanic or Latino or a major race category to select 
a subcategory or to write in an additional ethnicity or race in the text field. 

FI may not report a major ethnicity or race on the LAR when an applicant only 
selected a subcategory.  Leave blank.

FI may (but is not required to) select Native American/Alaskan Native when an 
applicant does not select but does fill in a tribe. Differs from other race categories.

FI may (but is not required to) report “Other” when an applicant completes a text 
field for additional ethnicity or race but does not check off the “Other” box.

Report all selected major ethnicities, then report ethnicity subcategories on the LAR. 
Maximum 5 ethnicities. 

Report all selected major races, then report any race subcategories on the LAR. 
Maximum 5 races. 

“Other” ethnicity and race fields count as 1 field toward the total of 5 reportable 
ethnicities or races, when combined with the related text. 
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TRID Fields – Corrected CD
If data changes because a corrected closing disclosure is issued up to 
and including 12/31 of the reporting year, update the HMDA LAR data

◦ Total Loan Costs

◦ Borrower Paid Origination Charges

◦ Discount Points to Reduce Rate

◦ Lender Credits

◦ Interest Rate

If the correction is made after 12/31, do not update the LAR – the LAR 
represents a distinct 12 month period – everything is as of 12/31
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NMLSR ID
NMLSR ID – Report if the loan officer has one regardless of the loan type 
(commercial, etc.)

Revised Requirement for Purchased Loans – allows NA for some purchased 
loans

Enter NA if the purchased loan is a closed end, consumer purpose dwelling 
secured loan originated prior to 1/10/2014, the date when the ID had to be 
on loan documents.

Enter NA if the purchased loan is not subject to the NMLSR ID requirement 
in Regulation Z and was originated prior to 1/1/2018.

May report the NMLSR ID if available for the above loan categories.

All other transactions, report the NMLSR ID reported by the originating FI or 
enter NA when that was reported by the originating FI (MLO did not have 
an NMLSR ID)
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Volume Thresholds & Mergers
When two or more institutions merge – look at the combined total over 
the prior two years to determine if volume thresholds for HMDA have 
been met

◦ You are projecting out a likely scenario for the coming year

Example, A and B merge. A and and B originated a combined total of at 
least 500 open end dwelling secured lines of credit in each of the two 
preceding calendar years or at least 25 closed end dwelling secured 
loans. 

Also, look to combined assets from prior years for the asset threshold.
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Submission Process Info
All online

All edits online

No paper faxes etc.

No explanations for macro edits….checkboxes that you agree – have 
backup to your response for audits, etc.
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Fair Lending
HOT TOPICS IN FAIR AND RESPONSIBLE LENDING
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Fair and Responsible Lending
Responsible lending – goes further than non-discriminatory lending

Considers other potentially unfair, deceptive, or abusive acts and 
practices (“UDAAP”) 

Full credit life cycle

(i) that cause or are likely to cause substantial injury to consumers; 

(ii) in which the injuries are not reasonably avoidable by the consumers; 
and 

(iii) the injuries are not outweighed by countervailing benefits to 
consumers or to competition. 
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Fair and Responsible Lending
The CFPB, moreover, has defined a deceptive representation, omission, 
act or practice as one that 

(i) misleads or is likely to mislead the consumer; 

(ii) the consumer’s interpretation of the representation, omission, act or 
practice is reasonable under the circumstances; and 

(iii) the misleading representation, omission, act or practice is material.
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Fair and Responsible Lending
The CFPB defines abusive acts or practices as those that 

(i) materially interfere with the ability of a consumer to understand a 
term or condition of a consumer financial product or service or 

(ii) take unreasonable advantage of 
◦ (a) a lack of understanding on the part of the consumer of the material risks, 

costs, or conditions of the product or service; 

◦ (b) the inability of the consumer to protect his or her interests in selecting or 
using a consumer financial product or service; or 

◦ (c) the reasonable reliance by the consumer on a covered person to act in 
the interests of the consumer.
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Small Business 
Lending – What Is 
Coming? Do We 
Know?
DODD-FRANK 1071
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ECOA – Small Business
Dodd-Frank, Section 1071

◦ Amends the Equal Credit Opportunity Act (ECOA) to require financial 
institutions to compile, maintain, and report information concerning credit 
applications made by women-owned, minority-owned, and small businesses.

Request for Information Regarding the Small Business Lending Market 
– CFPB May 2017

◦ Comment period ended September 14, 2017

◦ https://www.federalregister.gov/documents/2017/05/15/2017-
09732/request-for-information-regarding-the-small-business-lending-
market
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ECOA – Small Business
713 comments submitted

◦ https://www.regulations.gov/docketBrowser?rpp=50&so=DESC&sb=poste
dDate&po=0&dct=PS&D=CFPB-2017-0011

KEY COMPLIANCE SERVICES, LLC               OCTOBER 5 2017 88

https://www.regulations.gov/docketBrowser?rpp=50&so=DESC&sb=postedDate&po=0&dct=PS&D=CFPB-2017-0011


Section 1071 of Dodd-Frank defines “small business” as having “the 
same meaning as the term `small business concern' in section 3 of the 
Small Business Act (15 U.S.C. 632).” 

The most commonly used size standards developed by the SBA are 
industry-specific size standards organized by the six-digit North 
American Industry Classification System (NAICS-specific size 
standards).[4]
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Exploring developing an alternative definition of small business that 
meets the criteria outlined in section 632 of the Small Business Act and 
tailored to 1071. 

Exploring size standard approaches that potentially may not require a 
determination of a six-digit NAICS code for each applicant
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Fields Set Out in 1071
Application number;

application date;

type and purpose of the financing;

amount applied for;

amount approved;

type of action taken and action taken date;

census tract of the principal place of business;

gross annual revenue in the last fiscal year of the applicant preceding the 
date of the application; and

information about the race, sex, and ethnicity of the business principal 
owners.[10]
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We don’t know where this will go.

Watch for reports of the comments and plans for going forward or 
perhaps of this rule being eliminated.
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Regulation B and 
HMDA
DEMOGRAPHIC DATA ALIGNMENT 
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Reg B and HMDA Final Rule
Proposed in Federal Register April 4, 2017

Goal: 
◦ amend Regulation B to permit creditors additional flexibility in complying 

with Regulation B in order to facilitate compliance with Regulation C, 

◦ adds certain model forms and removes others from Regulation B, and 

◦ make various other amendments to Regulation B and its commentary to 
facilitate the collection and retention of information about the ethnicity, sex, 
and race of certain mortgage applicants.

HMDA data reporting is an exception to the prohibition in B

Final rule issued (not Federal Register version) on September 20, 2017

Effective 1/1/2018
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Reg B/HMDA Demographic 
Data Collection

Changes are optional – allow expanded aggregate data collection under 
Reg B; allow other expanded data collection as lenders move in or out 
of HMDA reporting

Regulation B Collection Only: revisions allow collection using aggregated 
or disaggregated data – your choice

Regulation B data collection applies only to 1-4 family dwelling secured 
applications and loans for purchase or refinance of principal residence 
of applicant/borrower
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Reg B/HMDA Demographic 
Data Collection
Revisions allow non-HMDA reporters (open end, closed end or both) to 
use expanded HMDA style collection – broader loan types, expanded 
demographic data in some circumstances – without violating Regulation 
B prohibitions

◦ Voluntary HMDA Reporting – must use disaggregated HMDA data rules

◦ Continue collecting under HMDA rules if a non-reporter but have submitted 
for HMDA within the prior 5 years (allows a transition period in the event 
you become a HMDA reporter again) – Permitted if one threshold or both 
thresholds were missed (closed end reporter can do this for open end, open 
end reporter can do this for closed end, non-reporter can do this for either)
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Reg B/HMDA Demographic 
Data Collection
Business Purpose:

◦ HMDA Reporter: must follow HMDA rules and collect disaggregate data

◦ HMDA reporters can collect demographic data for all business purpose types 
(report only purchase, refinance and home improvement)

◦ Business purpose non-HMDA reporters can continue to gather HMDA data 
(disaggregated) if submitted for HMDA within prior five years (transition 
period)
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Reg B/HMDA Demographic 
Data Collection
Non-HMDA reporter that meets threshold in year one of two year test 
period can follow HMDA rules in year 2 to prepare

Any time you choose to follow HMDA data collection, you must follow 
HMDA rules on disaggregate data.

1002.5(a)(4)(vi) Permits requesting demographic data from all 
applicants, not just applicant and first co-applicant

Allows method decision on application by application basis.  Not 
advisable. CFPB assumes, per analysis in the final regulation, that 
institutions will choose efficient methods. A standard method by 
product, department, division or across the board reduces fair lending 
risk.

Model forms have been added to Regulation B for data collection on 
aggregate and disaggregated basis
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CFPB HMDA Privacy Proposal
http://files.consumerfinance.gov/f/documents/201709_cfpb_hmda-
disclosure-policy-guidance.pdf

Published in Federal Register 9/25/2017

Comments close 11/24/2017
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HMDA Privacy
2. The Bureau intends to exclude the following from the public loan-level 
HMDA data: 

ULI

Application Date

Action taken date

Property address

Credit score/scores

NMLSR ID

AUS Result

Free form text fields: race, ethnicity, score model, denial reasons, AUS 
system name
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HMDA Privacy
Amount:

a. Disclose the midpoint for the $10,000 interval into which the 
reported value falls, e.g., for a reported value of $117,834, disclose 
$115,000 as the midpoint between values equal to $110,000 and less 
than $120,000; and

b. Indicate whether the reported value exceeds the applicable dollar 
amount limitation on the original principal obligation in effect at the 
time of application or origination as provided under 12 U.S.C. 1717(b)(2) 
and 12 U.S.C. 1454(a)(2). 
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HMDA Privacy
Ranges: Age, DTI (Disclose, without modification, reported values 
greater than or equal to 40 percent and less than 50 percent)

Report midpoint values for property value, e.g., for a reported value of 
$117,834, disclose $115,000 as the midpoint between values equal to 
$110,000 and less than $120,000. 
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Kathleen O. Blanchard, CRCM
Key Compliance Services, LLC
866-628-1120
kblanchard@keycomplianceservices.com

www.kaybeescomplianceinsights.com
www.keycomplianceservices.com
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Fair and 
Responsible 
Lending
HOT TOPICS



Fair and Responsible Lending
Fair Lending: “Fair, equitable, and nondiscriminatory access to credit for 
consumers”

– Section 1002(13) of the Dodd-Frank Act
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Fair and Responsible Lending
Responsible Lending – not defined by statute

◦ Focuses on equitable and fully disclosed lending processes and product 
terms in consumer credit transactions

Prohibits unfair, deceptive or abusive acts or practices (UDAAP)
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Fair and Responsible Lending
“Implementing responsible lending practices reduces repurchases, helps 
ensure borrowers are successful throughout the life of their loan, and 
even strengthens communities.”

- Freddie Mac website

KEY COMPLIANCE SERVICES, LLC               OCTOBER 5 2017 107



Fair and Responsible Lending 
Resources

Center for Responsible Lending

http://www.responsiblelending.org/about-us

NY FHLB Responsible Lending Policy

http://www.fhlbny.com/about-us/responsible-lending-policy.aspx

Responsible Lending Practices – Fannie Mae

https://www.fanniemae.com/content/guide/selling/a3/2/02.html

Responsible Lending Requirements – Freddie Mac

http://www.freddiemac.com/learn/pdfs/uw/Pred_requirements.p
df
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Fair and Responsible Lending 
Resources

No Action Letter – CFPB to Upstart

https://s3.amazonaws.com/files.consumerfinance.gov/f/doc
uments/201709_cfpb_upstart-no-action-letter.pdf

CFPB 2017 Fair Lending Report

https://s3.amazonaws.com/files.consumerfinance.gov/f/doc
uments/201704_cfpb_Fair_Lending_Report.pdf

CFPB ECOA Examination Manual

http://files.consumerfinance.gov/f/201307_cfpb_ecoa_base
line-review-module-fair-lending.pdf
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Fair and Responsible Lending 
Resources
https://consumercomplianceoutlook.org/outlook-
live/2016/interagency-fair-lending-hot-topics/
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1994 Interagency Policy 
Statement on Fair Lending
Still in effect (handout)

Under the ECOA or the Fair Housing Act,  “a lender may not, because of 
a prohibited factor: – Fail to provide information or services or provide 
different information or services regarding any aspect of the lending 
process, including credit availability, application procedures, or lending 
standards; – Discourage or selectively encourage applicants with 
respect to inquiries about or applications for credit; [or]– Refuse to 
extend credit or use different standards in determining whether to 
extend credit.”
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Redlining
“Redlining refers to the illegal practice of refusing to make residential 
loans or imposing more onerous terms on any loans made because of 
the predominant race, national origin, etc., of the residents of the 
neighborhood in which the property is located. Redlining violates both 
the FH Act and the ECOA.”
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CFPB Current Focus
Redlining

Mortgage and Student Loan Servicing

Small Business Lending
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How Does Your FI Look?
How does your bank perform in majority minority census tracts?

How does your performance compare to the market and/or your peers?

How does your performance in minority tracts compare to performance 
in non-minority tracts?

Evaluate for redlining risk:
◦ Policies and procedures

◦ Marketing outreach

◦ Incentive compensation

◦ Branch locations

◦ Home improvement lending

◦ Collaboration with community groups/non-profits
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Redlining
Historical analysis of a bank’s lending performance.  

Cannot undo prior years’ performance.

Niche lender, unique business model, high net worth lender – not 
defenses

Prior CRA or fair lending ratings, assessment area approval, etc. are not 
a defense
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Redlining
Competition is not a defense if there are no marketing efforts

Lack of physical locations does not eliminate risk

Do you have deposits from the area? Why not loans? Check deposits 
geographically.
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Brokers
Assess broker referrals geographically – they are a marketing tool –
low/moderate income tracts, majority minority tracts
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To Do
Evaluate your assessment areas and service areas/REMAs

Conduct periodic peer analyses – decide on peers

Develop a Minority Market Lending Strategy

Ensure that fair lending training incorporates redlining principles

Educate your board and management team about the key distinctions 
between CRA compliance and fair lending compliance and keep them 
informed about trends in redlining enforcement

Include fair lending obligations in board and management discussions 
about branching and hiring strategies
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REMA
REASONABLY EXPECTED MARKET AREA
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REMA
Mentioned in 2009 Fair Lending Examination Procedures

Not a new concept

“Identify and delineate any areas within the institution’s CRA 
assessment area and reasonably expected market area for residential 
products that have a racial or national origin character;”
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REMA – Fair Lending Exam 
Manual

“The CRA assessment area can be a convenient unit for redlining analysis 
because information about it typically already is in hand. However, the 
CRA assessment area may be too limited. The redlining analysis focuses 
on the institution’s decisions about how much access to credit to provide 
to different geographical areas. The areas for which those decisions can 
best be compared are areas where the institution actually marketed 
and provided credit and where it could reasonably be expected to have 
marketed and provided credit. Some of those areas might be beyond or  
otherwise different from the CRA assessment area.”
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REMA – Reasonably Expected 
Market Area
Factors used in defining the REMA:

◦ Where bank has received applications

◦ Where bank has originated loans

◦ History of mergers and acquisitions

◦ Market area as defined by the bank in its written policies and procedures 
and its practices

◦ Branch structure and history including closures, acquisitions and relocations

◦ Advertising, marketing

◦ Inappropriate exclusion of majority minority census tracts from bank’s 
assessment area
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Assessment Area
The CRA assessment area is not specific to where the bank does business – it 
is where the bank chose to be judged for CRA compliance (subject to the 
limitations of setting an assessment area.)

Don’t limit analysis.

Assessment area cannot be discriminatory:

“May not reflect illegal discrimination”

Assessment areas go beyond low and moderate income tracts
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Assessment Area
From the regulation:

Use of assessment area(s). The Board/FDIC/OCC uses the assessment 
area(s) delineated by a bank in its evaluation of the bank's CRA 
performance unless the Board/FDIC/OCC determines that the 
assessment area(s) do not comply with the requirements of this 
section.
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Limited English 
Proficiency
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LEP Issues
Translation is a tricky subject.

Don’t start offering translations without considering all risks with legal 
counsel

Can your FI actually provide new accounts/loans in foreign languages? 
Documents?

Just advertising? Advise that will not provide product in the language?
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LEP Issues
Problems can arise when only marketing is in a language other than 
English

Selling in the non-English language and collecting in English even sounds 
risky

What languages to translate? 

Don’t leap to translations without study and legal advice
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LEP & Fannie/Freddie
https://www.fhfa.gov/Media/PublicAffairs/Pages/FHFA-Issues-Request-
for-Input-to-Improve-Access-to-Credit-for-Qualified-Mortgage-
Borrowers-with-Limited-English-Proficiency.aspx

FHFA's 2017 Scorecard for Fannie Mae, Freddie Mac, and Common 
Securitization Solutions, requires Fannie Mae and Freddie Mac (the 
Enterprises) to identify major obstacles for LEP borrowers in accessing 
mortgage credit, to analyze potential solutions, and to develop a multi-
year plan appropriate for the Enterprises to support improved access.
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LEP Risks Article
https://buckleysandler.com/uploads/1082/doc/Westlaw_Lost_in_Transl
ation_Pollet_Khalil.pdf
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LEP & HUD
HUD guidance/FAQs

Housing providers are prohibited from using limited English proficiency 
selectively or as an excuse for intentional housing discrimination

https://portal.hud.gov/hudportal/HUD?src=/program_offices/fair_hous
ing_equal_opp/promotingfh/lep-faq
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LEP & CFPB
CFPB ECOA Manual

Describe the institution’s policies and procedures for servicing loans held by borrowers 
with limited English proficiency (LEP borrowers) including the following information:Does
the institution flag files that require non-English language assistance? If so, how is this 
flagged?

Do calls for customer service have an option for languages other than English? If so, how 
are those calls processed?

Does the institution have customer service personnel available to provide assistance in 
languages other than English?

If customer service personnel are available to provide assistance in languages other than 
English, are they dedicated customer service personnel (as opposed to personnel who 
have other roles, but are available to translate on an as-needed basis)?

Do customer service personnel who are available to provide assistance in languages other 
than English receive the same training, and have the same authority, as other customer 
service personnel?

Are translations of English language documents provided for LEP borrowers?
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Small Business -
Dodd-Frank 1071:
COMMERCIAL DATA COLLECTION REQUIREMENTS

REGULATION B
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Dodd-Frank 1071: Commercial Data 
Collection Requirements

Status? Business loans under ECOA/Reg. B

Women-owned, minority-owned, OR small business
◦ Application number and date

◦ Type/purpose of loan

◦ Loan amount

◦ Action taken

◦ Census tract

◦ Gross annual revenue

◦ Race/ethnicity/gender of principal owner of business

◦ Other data TBD
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CFPB Request for Information
http://files.consumerfinance.gov/f/documents/201705_cfpb_RFI_Small-
Business-Lending-Market.pdf

What defines a small business

What institutions lend to small businesses and what products are 
offered

What types of business lending information are used by financial 
institutions

Privacy impact of the public release of small business lending data
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CFPB Small Business Lending 
Whitepaper

CFPB White Paper

http://files.consumerfinance.gov/f/documents/201705_cfpb_Key-
Dimensions-Small-Business-Lending-Landscape.pdf
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Regulation B 
AMENDMENTS TO EQUAL CREDIT OPPORTUNITY 
ACT (REGULATION B) ETHNICITY AND RACE 
INFORMATION COLLECTION
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Regulation B Demographic 
Data
Issued September 20, 2017

Effective 1/1/2018

Final Rule Link

Allows collection of “HMDA style” demographic data for Regulation B

Allows broader collection in specific instances without violating ECOA 
prohibitions
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Regulation B Demographic 
Data
Revision allows but does not require use of expanded demographic 
subcategories under Regulation B – your choice. 

This is permission, not a requirement. 
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Regulation B Demographic 
Data
Regulation B data collection (by 1002.13) is mandatory but narrower 
than HMDA data collection

Applies only to:
◦ 1-4 family dwelling secured applications and loans for purchase or refinance 

of principal residence of applicant/borrower

◦ Applies to closed end and open end

◦ Much narrower then HMDA data collection

◦ Data for Regulation B is collected but not reported

HMDA substitutes for Regulation B

Regulation B collection required in non-HMDA situations (older mobile 
home, floating home, etc.?)
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Regulation B Demographic 
Data
Allows method decision on application by application basis (not 
recommended). 

CFPB assumes, per discussion in the final regulation, that institutions 
will choose efficient methods. 

A standard method by product, department, division or across the 
board reduces fair lending risk. 

Model forms - aggregate and disaggregated basis 
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Reg B - NON-HMDA REPORTER
When can a financial institution collect expanded data as a non-hmda
reporter?

Voluntary HMDA Reporting

Met Year One of Volume Threshold Test 

5 Year Transition Period for Prior HMDA Reporters – Permission to 
Continue to Collect Under Broader HMDA Rule  
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Reg B - Business Purpose 
Options
HMDA Reporters - can collect demographic data for all dwelling secured 
business purpose types (report only purchase, refinance and home 
improvement) 

◦ Commercial lending can choose to collect for all dwelling secured loans and 
lines to individuals rather than differentiate

◦ If you collect information, analyze information

Non-HMDA Reporters – can utilize 5 Year Transition Period rule above 
(was repeated in rule, but same standard)
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Kathleen O. Blanchard, CRCM
Key Compliance Services, LLC
866-628-1120
kblanchard@keycomplianceservices.com

www.kaybeescomplianceinsights.com
www.keycomplianceservices.com
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